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Dear Mr, Harbeck,

Thank you for your letter of September 7, 2010, which responded to a letter I sent with Chairman
Kanjorski to you dated August 20, 2010. While I appreciate the answers you have provided to our
questions, Section One below is a set of follow-up questions to some of the questions from our August
20" Jetter, as well as some additional requests for information where I am seeking an amplification or
clarification of your original responses. In Section Two below, some new questions and information
requests are included to which [ would appreciate your timely response.

Reform of SIPC’s administration of the Securities Investor Protection Act, with a particular focus on what
expectations investors should have under SIPA, as well as the treatment of investors in carrying out that
statute, continues to be a priority of mine and many of my colleagues. The information you provide will
be very helpful as we continue to engage in oversight of SIPC in the 1 12™ Congress.

SECTION ONE

1. (Regarding question 1 of the August 20 letter) Please update the data showing the balance sheet
of the SIPC fund, as of December 1, 2010. Additionally, provide the tofal paid in advances to
Madoff customers, the number of accounts paid, the average payment, and the average clapsed
time between claim filing and advance payment.

2. (Regarding question 4 of the August 20 letter) For the 1149 approved accounts with claims of
$500,000 or greater, provide the aggregate sum for these claims and the aggregate sum of claims
using the Final Statement Method (FSM),

For the 744 approved accounts with claims of less than $500,000, provide the aggregate sum of
those claims and the aggregate sum of those claims using the FSM. Prepare a stratification table
in segments of $100,000, and for each segment show total number of accounts, total clanns using
the Net [nvestment Method (NIM), and total claims using FSM.

3. (Regarding question 5 of the August 20 letter) With respect to the payment of advances, explain
the process by which SIPC, through subrogation, establishes a claim to share in customer
property. In the priority ranking of claims, where do these claims, as subrogee, stand in
refationship to the customer claims? Please cite the authority in SIPA.




It is reported that in the payment of advances to Madoft customers, SIPC is demanding that
recipients execute assignment of claims to customer property. Does such assignment give SIPC a
higher priority to customer property than is accorded through subrogation? If so, provide the
statutory authority for this improvement in claims priority.

(Regarding question 6 of the August 20 letter) How many accounts are involved in the receipt of
the 90,000 disbursements? Beginning with the first year in which these disbursements occurred,
list for that year and each succeeding year the number of disbursements, the aggregate value of
the disbursements, the number of accounts, the number of disbursements related to account
closing and the average amount involved in each such transaction.

(Regarding question 7 of the August 20 Letter) How many applications for hardship relief have
been filed, how many have been granted, and how many have been denied? In the case of
denials, what is the average size of the account, and what are the Trustee’s reasons for denial?
Also, what is the standard being used to identify “hardship” cases? Is the standard objective or
subjective?

(Regarding question 10 of the August 20 letter) The Table presented shows that in years 1998
through 2001 deposits and withdrawals were significantly higher than in other years. Please
provide a detailed explanation for this change in fund flows. Were these the transactions of
institutional investors? If so, provide detailed information in tabular form for each year by type
of institution (hedge fund, mutual fund, etc., and whether foreign or domestic) showing sums
deposited and withdrawn and rates of return. Were there any relationships presenting unusual
characteristics (short-term with high return, etc)? If so, provide detail.

SECTION TWO

1.

For each year, beginning on Januavy 1, 1992, through the closing of Bernard L. Madoff
Investiment Securities LLC (BLMIS) in December, 2008, provide opening and closing balances
and annual average balances in the Madoff 703 Account at Chase Bank (later JPMorgan Chase).
For each of those years, provide the annual earnings and the source of those earnings. Have those
earnings been credited to customers in the application of the NIM?

Tf, for the same period, Madoff, BLMIS, or other Madoff-controlled businesses had other
accounts at U.S. or foreign banks or other financial institutions, provide annual balance data for
these accounts. Provide the annual earnings for each year, and the amount of those earnings
credited to BLMIS customers in the application of NIM.

During the period 1992 — 2008, when Madoff was actively pursuing his Ponzi fraud, he was
engaged in market making and proprietary trading. For each of these years provide data on
trading volumes and the annual gross and net revenues from this trading activity. Did any of this
trading involve the “split-sirike conversion” strategy? Can the fonding for this trading be traced

- to customer deposits in BLMIS?

Provide up-to-date and projected total aggregate cost data, by entity, for amounts billed and
amounts paid to Trustee Picard, the Baker Hostetler law firm, and all other entitics involved in the
SIPC liguidation of BLMIS and its related businesses.

During a recent Capital Markets Subcommittee hearing, at which testimony was presented by
several members of SIPC’s Modernization Task Force, there was general agreement that
avoidance actions by the Trustee were limited to two years prior to the debtor’s bankruptey under




the Federal Bankruptcy code and to six years under applicable New York statutes. Accordingly,
in the BLMIS case, it would appear that disbursements made prior to December, 2002, would be
protected from avoidance actions by the statutes of limitation.

Since most of the accounts subject to avoidance actions are those determined to have a negative
“net equity” under the Trustee’s NIM, a very sertous consideration is the propriety of using
disbursements made earlier than December, 2002, in the calculation of net equity, which,
depending on the outcome, may cause the account to be subject to an avoidance action.

Given the seriousness of this issue, as it relates to proper adherence to the protections intended
and accorded by the statutes of limitation, I ask that the following information be provided with
the greatest precision possible. For the 1000 accounts under review by the Trustee for possible
avoidance actions, indicate the number of accounts for which disbursements prior to December,
2002, were used in the NIM calculation of net equity, the year/s of disbursement/s, and the
aggregate amount disbursed in each year. :

5. How many accounts under consideration for avoidance action were established with Madoff prior
to the inception of the Ponzi scheme? In making the NIM determination of net equity for these
accounts, has the Trustee used any of the pre-Ponzi disbursements? If so provide details: number
of accounts, year and amount of disbursements.

6. During its existence, how many broker-dealer bankruptcies has the SIPC resolved? In how many
of those cases has the NIM been used to determine customer net equity? If there are such cases,
describe the circumstances. In assembling customer property in any of the previous resolutions,
has SIPC ever resorted to avoidance actions against the debtor’s customers based on a NIM
caleulation or any legal basis other than complicity with the debtor?

Thauk you for your consideration and response to the information requested.

Sinterely,

Scott Garrett
Member of Congress:




